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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Did not the evidence below support the findings of fact, 


conclusions of law and judgment of the court below? 


2. In view of FRCP 52(a), should such findings of fact be 


disturbed by this Court? 
3. Are not all law partners of an attorney liable with him 
for his negligent malpractice which causes money loss to a client? 
STATEMENT OF THE CASE 


(All "A" references are to either the appendix to the defend- 


ants-appellants' brief or to the appendix to this brief, e. g., D2a- 
6, 1. @s, page 2 of the defendants-appellants'! pendix, line 6; or 
P4a-6, i. e., page 4 of the plaintiff-appellee's appendix, line 6, 
All "I" references ar to the trial transcript, e. Bey TeLalLS, 2 
e., page 21 of the transcript, line 15.) 
NATURE OF THE PROCEEDINGS 

This is the defendants' appeal (D4a) from a judgment (D3a) af 
the United States District Court for the Southern District of New 
York, in favor of the plaintiff, a fomer client, for damages a- 
gainst the defendants, New York attorneys, for negligent malprac- 
tice. The case was tried before Gagliardi, D. J., sitting without 
@ jury. 

STATEMENT OF FACTS 

The plaintiff-appellee, a New Jersey resident, hereinafter 

referred to as "the client," a certified public accountant, was 


convicted in the District Court for the Southern District of New 


York (United States of America v, Raffer) mn October 7, 1971, af- 


ter a trial by jury, of various counts of an indictment charging 


the use of interstate commerce to effect a scheme to defraud rela- 


ting to securities and the delivery and sale of unregistered secu- 


Yities. (P2a-l to 8, 21 to 25) 

On October 27, 1971, he retained the defendant, Roy Cohn, to 
handle an appeal from his conviction, and made a down payment of 
$5,000 to Cohn as a retainer fee. (T20 to 22; Pl6a, 17a) 

On November 11, 1971, he was sentenced to one year imprison- 
ment and fined $20,000. (P3a-1 to 5) 

On November 16, 1971, his trial attorney, Frederick Block, 
filed a notice of appeal. (P3a-6, 7) 

By order dated December 3, 1971 (this Court's aocket No. 7l- 
2138), the Honorable Henry J. Friendly directed, among other 
things, that the record be docketed on or before December 13, 1971; 
the brief and appendix of the client be filed on or before January 
13, 1972; and that if the client's brief or appendix were not 
filed by the time directed, the clerk was directed to dismiss the 
appeal. Said order also noted that the said Frederick Block “is 
counsel of record" for the client. As required, the record was 
timely filed. (P3a-9 to 17) 

Thereafter, by motion dated January 11, 1972 (Pla), the defend- 
ant firm, Saxe, Bacon & Bolan, as attorneys for the client, moved 


for an order "enlarging the time within which appellant may file 


36 


his appendix and brief from January 15, 1972 to February 24, 1972. 


On January 13, 1972, Judge Friendly granted the motion permit- 
ting the filing of the client's brief and appendix on or before 
January 28, 1972. Judge Friendly's order contained a direction 
that in default thereof the clerk was to dismiss the appeal. (P4a- 
5 to 9) The same affidavit of the defendant Cohn goes on to say 
(P4a-10 to 6a-16): 

"Neither I nor my office was notified of this order. In 
short, we did not know that January 28, 1972 was the 
deadline for the filing of appellant's brief and appen- 
dix. 

"It is now known that the Clerk's office transmitted said 
order to Frederick Block, notwithstanding the appearance 
of my firm's name on the motion of January 1l, 1972. 

7 

"Neither my office nor I ever received notification from 
Mr. Block as to the January 28, 1972 filing date. 

"On February 3, 1972, (the defendant) Michael Rosen, Esq., 
arn associate of my firm, * * * learned that the appeal had 
been dismissed on January 28th. 

"Mr, Rosen immediately, and in my absence, prepared (5a) 
a motion for an order vacating the dismissal of the appeal. 
* * % 

"On February 9, 1972, * * * I prepared a letter to the 

Cle rk of the Court (with copy to the U. S. Attorney) that 


the brie f and appendix were being filed, subject to the 


Court's permission. * * * 

"On February 22, 1972, nearly two weeks after the submis- 
sion of the brief and appendix to the Clerk, Judge Friend- 
ly denied our motion to vacate the dismissal of the ap- 
peal. 

"(6a) On February 23, 1972, * * * we moved for reconsid- 
eration and reargument, * * * 

"By order dated February 28, 1972, Judge Friendly denied 
our motion to reconsider the motion to vacate the dismis- 
gal of the appeal, ** * 

"One thing is very clear from a consideration of the fore- 
going -=- none of the acts or omissions described above was 
the fault of the appellant." 

Both in the foregoing affidavit (P2a-14, 15) and in two allied 
affidavits (Plla-13, 14; l3a-1l1, 12), the defendant Cohn states: 

"J am a member of the firm of Saxe, Bacon & Bolan, attor- 
neys for the appellanv.* * *." 

As will be seen hereinafter, the client served out his prison 
term and, after his release, engaged his present New Jersey counsel 
to seek reinstatement of the appeal so that it could be heard on 
the merits. See this Court's docket No. T-657, MR 5192. The appeal 
was reinstated, thereafter perfected and resulted in an effirmance 


of the conviction. 


In addition to the foregoing, here is the evidence below: 


follows: 


The client testified on his own behalf as 
He identified a letter, dated May 19, 1972, addressed to hin, 
on the stationery of Saxe, Bacon & Bolan and signed by the defend- 
ant, Roy M. Cohn. The letter was received in evidence as Plaint- 
iff's Exhibit 7. (T17-24 to 18-12; Pl5a) Between its date and 
Cohn's signature, the letter reads: 

"ir, Milton Raffer (#75280 - 158 E = X) 

Pr. O. Box 1000 

Lewisburg, Pennsylvania 17837 

Dear Milton:- 

I have your letters and I am going over your papers 

with (the defendant) Mike Rosen in some detail next 

week to see the proper course of action. 

We will certainly take some action. I am consider- 

ing writing to Judge Cannella concerning early pa- 

role. 

We will keep you posted. 

Sincerely," 

Going back to October 27, 1971, as the client further testi- 
fied, "Mr. Cohn told me that he would handle my appeal and that he 
wanted a fec of $10,000. And I asked him if it was all right if i 
would pay him $5,000 on account at that time and, as I went along, 
paid him the balance each couple of weeks * * * He said it would 
be quite all right." (721-23 to 22-5) 

He further testified (I24+12 to 20): 


") Tell me what Mr. Cohn told you about who would be 


your lawyer on appeal? A Well, he * * * gave me the 


name of an attorney called Henry something -= I don't 
recall the second name -= but that he would handle it 
with his law firm. That's it, Q With what law firm? 
A Saxe, Bacon & Bolen," 
On November 22, 1971, he paid Cohn another $1,250. (1726-14 
to 20). 
On December 9, 1971, he paid Cohn another $1,250. (25-4 
to 6) 
On January 21, 1972, he paid Cohn another $2,500. (127-24 
to 28-4) That final check, he hand-delivered to Cohn. "I was anx- 
ious to know what had happened with my appeal. I gave it to hin, 
and he said everything is going along all right and that's it. 
he'll let me know." (129-13 to 18) 
On February 16, 1972, he paid The Reporter Company $1,028.03, 
The circumstances which led up to his making out that check were 
these: A Mr. Rubin, who had been introduced to the client in Cohn's 
office at Saxe, Bacon & Bolan as a member of the firm, called the 
client (132-15 to 32-25), 
"and he told me that in order to get the brief and the 
appendix filed and so on, and paid for, he had to have a 
check immediately for $1,028.03. So I made out the 


check, ran into New York and gave it to Mr. Rubin, 


What was the check for? A * * * printing for brief 


and appendix," 

On March 30, 1972, the client got a letter from the Justice 
Department, telling him to report and be incarcerated in the fed- 
eral penitentiary. Immediately, in a panic, he called up the law 
firm and asked for Cohn. Cohn was out of town, but Rubin was 
there and told the client to come down and bring the letter. "He 
took the letter and read it and said, ‘Forget about it, we'll han- 
dle it from here on in. There is a mistake here somewhere. '" 
(134-23 to 35-14) 

After that, during the week, the client called Rubin. "Mr. Ru- 
bin told me that Mr. Cohn was in Texas, he was coming home. And he 
would handle the entire thing with the Court of Appeals or some- 
body, * * *," (135-25 to 36-6) 

(On the witness stand, the client had been referring to the law- 
yer he had been talking to as being named Rubin. However, in court, 
when asked if he recognized that lawyer, he pointed to the defendant, 
Rosen, and said, "I am sorry, * * * I had been referring to the 
right party with the wrmg name." (136-18 to 37-3)) 

Later on in that week, the client spoke to Rosen again, and 
asked him what happened. "He said * * * he expects Mr. Cohn home 
the next day, and he will proceed in the matter before the courts, 
and he will let me know what is going to happen." (137-25 to 38-8) 

He further testified (T38-16 to 39-11): 

"On April 3, * * * I got a call from Mr. Cohn, who told 


me to sit home and wait, because he is going to see some- 


body and get this whole thing straightened out. And so 


I sat home and waited for Mr. Cohn to call me. He did 
call me and he said, 'Come down to my office immediate- 
ly. I got to tell you something.' So I took off and 
went down to his office immediately. * * * (39) * * * 
When I got down there, he said to me, 'Milt, the appeal 
was not perfected because of Frederick Block.' I said, 
‘Where did Fred Block get into this thing?! He said, 
‘Well, a notice of some kind was sent to Fred Block, and 
he did not send it to us at all in time; therefare the 
appeal was not perfected.' He says, ' We got a malprac- 
tice suit going against, or could have going against 
Fred Block.’ So I said, ‘But what happens to me in the 
meantime?' He said, 'I am sorry, but you have to go 
down now and turn yourself in.'" 
He did turn himself in, on that day. (139-17, 18) 
After that date, he did not talk to Rosen or Cohn any further 
about the matter. (139-19 to 23) 
Neither Rosen nor Cohn had ever advised him that the appeal 
had been dismissed. (140-3 to 5) 
The client further testified that he incurred a legal fee of 
$2,500 for the reinstatement of his appeal. (T64-4 to 10) 


On recross, he testified that the first $5,000 that he gave to 


Cohn, in October of 1971, was not in payment for his son's legal 


fees. (165-18 to 23) At the criminal trial with his son, the lat- 
ter was represented by Mel Rubin from Cohn's firm. (T66-5 to 21) 
Rubin told Milton Raffer, the present plaintiff, that his son's check 
to Cohn's firm bounced, but no amount was stated. (T66-22 to 67-25) 
The defendant, Michael Rosen, testified on behalf of the de- 
fendants that he went to work for Mr. Cohn at Saxe, Bacon & Bolen, 
in the beginning of January, 1972. (185-2 to 16) He was hired by 
Cohn and the name of the firm was Saxe, Bacon & Bolen, At that time, 
he was not a member of the firm, but an associa+ (T86-5 to 10) 
He first met the client in the first or second week of January, 
1972. (785-12 to 16) He further testified (T87=-5 to 14): 
"Mr. Raffer also, I believe, at the initial conversation 
has indicated to me that he was thankful or grateful 
that Mr, Cohn was going to undertake tc get the brief 
out; that part of the price, though, was that he had to 
make good some $5,000 worth of checks that his son Bennett 
had bounced on the firm. I believe he told me that the 
fee was $5,0CO plus whatever the costs were, and that he 
was just grateful that Mr. Cohn was going to either put 
together the brief or I think argue the appeal for him, 
I think that is what he told me he came to Mr. Cohn sor,” 
He further testified (T88-11 to 19): 
"2 Did you know when the papers or the brief and the ap- 


pendix had to be filed with the Court of Appeals on that 


Lo. 


case when you first started to handle it? A I think so. 
It was to be filed, I believe, January 13, of 1972. Q 
What did you do in relationship to that date insofar as 
it applies ts the case? A I made a motion before the 
Second Circuit for an extension of time to file the brief 
and appendix," 
When he filed the brief and appendix, they were not accepted. (T89- 
11 to 13) He told the client that there had been a mixup at the 
Court of appeals; that the appeal was not being accepted and that 
he wou d do everything he could to get the appeal reinstated; that 
he had checked into it and found out that the court had granted part 
of his motion, giving him additional time; that the notice from the 
court had been sent to Fred Block and "we never received the notice; 
and that he had asked Mr, Block about it and he said he had received 
it but mailed it "to our office"; and that "we just never received 
any notice whatsoever as to the Cowt of Appeal s' determination or 
my | (891635. to 22) 

Rosen tnen testified as to his motions to reinstate and to rear- 
gue that motion, and the denial of the motions; that he told the cli- 
ent that the motions had been denied. (192-4 to 17) 

He further testified that on February 4, 1972, a substitution 
ol attorney ci Saxe, Bacon & Bolan for Mr. Block was effectuated, 
and filed, (195-17 to 24) 

On cross, he gave the following answers to questions, inter a- 
iia 


"I just don't remember"; "Possibly, yes." (197-18, 25) 


"I am not sure"; "I may have"; "I just don't recall," (T98- 
a oa 

"I don't know * * *"; "It's possible. I am just not sure * * bill 
Iam just not sure * **"; "I don't recall." (199-5, 23 18, 22) 

"I am not sure"; "I am just not sure"; "I don't recall * * aM: 
"I am not sure"; "Or again I am not sure, I don't recall." (T1LOO- 

By Se Fy 18, BBy 19) 

Rosen became a partner in the firm in January, 1973. (T10l- 
20420) 

The partners in January of 1972 were Cohn, Scott E, Manley and 
My. Driseold.|) (2L0LaAL2. to 16) 

When Rosen worked on the brief and the appendix, he was employed 
by Saxe, Bacon & Bolan. "I was given the task to put the brief toge- 
ther, and I consulted with Mr. Cohn. I talked to him about it often, 
but as far as direction is concerned, I did it pretty much on my own, 
the research and the reading of the record." (T105-13 to 22) 

He further testified (T109-25 to 110-18): 

"Q * * * Why did you (110) expect to be notified by the 
clerk on the extension of time? A Because the backs had 


Saxe, Bacon, * * * Q Did you send any letter to the 


clerk telling them to advise you or did you call the clerk 


to advise you? A I don't recall sending any letters and 
I don't recall calling the clerk of the court for the dis- 
pesition of the motion." 

He did not file a substitution of attorney when he filed the 


moving papers for the extension. It was filed on February 4. (T1lll- 
St0 11) 


ARGUMENT 
(Underscoring ours, unless otherwise noted. ) 


POINT ONE: THE EVIDENCE BELOW SUPPORTED THE FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND JUDGMENT OF THE COURT BELOW. 


The basic finding of Judge Gagliardi was (1138-9 to 21): 


"The defendants failed and neglected to ascertain what had 
happened with their motion (for extension of time), and in 
due course, in accordance with the directions of the Court 
of Appeals, the appeal was dismissed. I find that the 
conduct of defendants in this respect was legal malprac-~ 
tice, first, in failing to file a stipulation of substitu- 
tion substituting themselves as attorneys of record in the 
place and stead of Frederick Block, and failure further to 
ascertain what had happened with their motion after the 
application had been filed, inasmuch as common practice 
would alert them to the fact that the Court of Appeals 
promptly decides motions such as the one that was filed 
here," 

"An attorney must be presumed to be familiar with the law and 
rules regulating the practice in actions which he undertakes to 
bring. This part of the business of the practice of law pertains 
especially to the duties of an attorney. It is, substantially, 
merely clerical or mechanical in its character; and ignorance of the 
law and rules of practice, on the part of attorneys, or negligence 
in conforming to them in obtaining judgments, are altogether inex- 
cusable. Such ignorance and negligence subject an attorney to ac- 


tions for injuries which their clients may sustain." Von Wallhoffen 


13. 


ve Newcombe, 10 Hun 236, 240 (1877). The court says, on page 241: 
ie * * Mr, Juetice DANIELS, at General Term, said: ‘'That 
was an inexcusable irregularity, indicating a gross inat- 
tention to the condition of the proceedings on the part of 


the plaintiff's attorney.'" 


"In these days, when lawyers are made with such easy and 
rapid facility, their unfortunate clients ought not to be 
deprived of such protection as the right of action for 
malpractice can secure." (Emphasis by the court. ) 
As the court says, in Christoffel v. United States, 190 F.2d 585, 
590 (App. D. C. 1950): 
"* * * Counsel could have consulted the clerk of the * * * 


Court through the mails or by telephone." 


In United States v. Hayes, 378 F.2d 567, 568 (4 Cir. 1967), the 


court says: 

"This Court endeavors to treat counsel * * * with consid- 
eration, and inadvertent oversights which are readily ac- 
knowledged and promptly rectified may be excused. Such 
complete indifference to his duties and obligations as a 
lawyer as to take absolutely no steps to comply with the 
rules of this Court, after the means of correcting an ini- 
tial, apparently inadvertent, default had been tendered to 
him, is beyond our condonation," 

And in State v. Graham, 184 S. W. 1190, 1191 (Mo. App. 1916), 


the court says: 


"It is suggested in support of the motion filed that the 
attorney for the appellant did not receive a copy of the 
printed docket showing when this case was set for argu- 
ment. Even though counsel failed through some mistake 
or miscarriage to receive a copy of the printed docket 
from the clerk of this court, this would not relieve him 
of the duty of knowing that his case would be on the doc- 
ket for submission at the return term of his case; and 
especially is this true where the attorney knows that 
the cause has been continued at a former term of this 
court. It is the duty of an attorney to know the things 
the law reyuires him to know about his litigation in the 
appellate court, and, as he must know from the statute 
that his case has been docketed at least 40 days before 
the beginning of the term, he will be reyuired to ascer- 
tain the day on which his case is set, even though, as 
claimed in this motion, he failed to receive a copy of 
our docket," 

Nor are the defendants excused by the fact that the client's 


trial attorney was responsible for representing him on appeal until 


relieved by this Court, under Rule 4(b)(a). The defendants under- 


took their own responsibility by engaging with the client to repre- 
sent him on the appeal and by applying to this Court for the fatal 


extension of time to file his brief and appendix, 


15. 


Ae All of the law partners of the defendant Cohn are liable 
with him for his negligence and that of the defendant Rosen, 


"A partnership between attorneys is admitted to be lawful. 
like other partnerships, it may be composed of two or more individ- 
uals, and all will be responsible for the acts of each, within the 
scope of partnership. They constitute but one person in law. 

* * * If a suit instituted in the name of one, should be unskill- 


fully conducted, the other would be responsible to the client in an 


action for his damages * * * Indeed, every responsibility which 


belongs to other partnerships attaches also to this; * * *," War- 
ner & Post v. Griswold, 8 Wend. 665, 666 (1832). (Emphasis by the 
court.) In Model Building & Loan Ass'n v. Reeves, 201 App. Div. 
329, 194 N. Y. S. 383 (1922), members of a firm of attorneys were 
held liable for the embezzlement of the money of a client by another 
member of the firm, without their knowledge or participation. And 
in Lichtenheld v. Bersen, 285 N. Y. S. 585 (App. Div. 1936), an at- 
torney who was without fault was held liable for a deceased part- 
ner's misconduct, notwithstanding that there were no assets in the 
partner's estate. 

When one member of a law firm is retained or employed, such em- 
ployment or retainer is that of the entire firm. Ganzer v. Schiff- 
bauer, 59 N. W. 98 (Sup. Ct. of Neb. 1894), Attorneys who are part- 
ners engaged in the practice of law are each responsible for fraud 
and negligence of the other when acting within the scope of ordinary 
business of an attorney. Smyrna Developers, Inc. v. Bornstein, 177 
So.2d 16 (Fla. App. 1965). See, also, Priddy v. MacKenzie, 103 S. 
W. 968 (Sup. Ct. of ‘Mo. 1907), 


16. 


All of the partners of the defendant Cohn were liable for the 
negligence of the defendant Rosen, An attorney at law is liable to 
his client for the negligence of his employee, and the fact that 
such employee is himself a competent lawyer does not relieve the at- 
torney employing him from liability to his client on account of such 
negligence. Walker v. Stevens, 79 Ill. 193 (1875). 

B. The defendant Rosen was liable for his own negligence. 


"Acts of omission constitute active negligence as well as acts 


of commission, where there is an affirmative duty to act." Colon v. 


Board of Education of City of New York, 11 N. Y.2d 446, 184 N. E.2d 
294, 298 (1962). 


C. Judgment was not improperly entered against the defendant 


hosen. 


In their brief (page 6), defendants refer to a ruling made by 


Judge Gagliardi in the following colloquy (7127-16 to 20): 


"(77 B COURT) Mr. Rubin and Mr. Rosen at the time com- 


plained of here were associates? MR. FRANZBLAU: Yes, 


your Honor. THE COURT: And motion to dismiss as them is 


granted," 


Then the defendants' brief (same page) refers to the court's 


direction to the clerk to enter jw gment, at the close of the state- 


ment of findings of fact and conclusions of law--in this colloquy 


(T141-5 to 25): 


"(THE COURT) In sum, I find for the plaintiff * * * a- 


gainst all defendants remaining in the sum of $13,528.03, 


ee 


together with interest from the date of payment -— MR, 
WEISS: Would your Honor please clarify the phrase ‘all 
defendants remaining'? MR. FRANZBLAU: May I say before 
-~- THE COURT: Just a moment. <= with interest from the 
date on which the plaintiff mad. those payments. The re- 
maining defendants, as I believe they stand before the 


Court, are Roy M. Cohn, Scott E. Manley, Danie] J. Dris- 


coll, Michael Rosen, and the firm of Saxe, Bacon & Bolan, 


The foregoing constitutes the findings of fact and con- 
clusions of law. The clerk may accordingly enter judg- 
ment in accordance with this decision, MR. FRANZBLAU: 
If your Honor please, I just want to invite your atten- 
tion to the fact I checked in the clerk's office and 
found that in fact Mr. Rubin had not been served. But 
it is moot. THE COURT: I did not direct judgment a- 
gainst him." 

The defendants’ brief further says (same page): 
"The Court dismissed the complaint against the defendant 
Michael Rosen (p. 16a) and did not in any manner change 
ite decision, ** * The Court apparently overlooked 
its dismissal in the mcrning session of the complaint 
against the defendant Rosen, therefore entry of judgment 
was improper," 


That is not so. Immediately after the court's statement that 


18, 


the motion to dismiss as to Rubin and Rosen was grented, trial coun- 


sel for the plaintiff asked to "be heard on that." (1127-19 to 22) 


The following colloquy then ensued (1127-23 to 130-15): 


"MR. FRANZBLAU: If your Honor please, the mere fact that 
they (Rubin and Rosen) both worked on the brief -- there 
is testimony they both worked on the brief -- so that the 
mere fact that (128) they are employees does not excuse 
them, The firm is held in on the basis of perhaps re- 
spondeat superior, * * * TEE COURT: There is no proof 
that Mr. Rosen or Mr. Rubin received any of the fee here 
or made any deal separately with Mr. Raffer, is there? 

MR. FRANZBLAU: No; but, your Honor, if they were negli- 
gent they are responsible for damages. * * * the mere 
fact that you are an employee dees not exculpate you from 
liability. THE @URT: What is Mr. Rubin's negligence? 
MR. FRANZBLAU: The testimony is, he worked on this. THE 
COURT: But he does not have the responsibility for fil- 
ing a substitution of attorneys. MR. FRANZBLAU: Mr. Ro- 
sen in his affidavit says that he worked and he undertook 
it and he filed the papers and he did not file the substi- 
tution of attorney, and he undertook the responsibilities 
for the filing, and he did not cause the substitution of 
attorney to be filed. He was the one who filed the papers; 


he was the one who was working on the brief. He applied 


for the extension, (129) * * * THE COURT: * * * Mr. 


Rosen did not go with the firm until January of 1972, 


MR. FRANZBLAU: Yes, your Honor, but Bacon, Bolan took 


the responsibility, and he as an employee in that firm 


said he did the brief, he was the one who made the appli- 


cation for the extension, he is the one who is responsible 


basically in the firm for the negligence of the tiem, 6 


would like to invite your attention to this case of State 


Ve Graham -- THE COURT: I know that the person who does 
it even though he is an employee can be held ultimately 


liable and can be initially liable, I am aware of that 
proposition of law. MR. FRANZBLAU:; * * * (130) # # # J] 


mean, even in the affidavits on file here, Mr, Rosen spe- 
cifically says that he was the one who was responsible for 


working on these papers and taking over this situation," 


Defendants say (brief, page 6) that the court "did not in any 


manner change its decision," However, there are several reasons why 


it must be presumed that the court did change its decision, First, 


trial counsel for the phintiff had not been heard before the court's 


initial decision, viz., to dismiss as to the defendant Rosen, 


Second, 


we have the clear statement of the second decision, diametrically op- 


posite in language md meaning to the first. Then we have the above- 


underscored statement of the applicable law, in no uncertain terms, 


The defendart Rosen was not a law clerk, he was a lawyer, at the 


crucial times, in January, 1972. He had been admitted to the bar in 


December, 1964. 


ney, remaining such until 1968 or early 1969. 


In March of 1965, he became an assistant U. S. Attor- 


He was in the civil di- 


vision and in the criminal division, tried cases for the Gow ernment 
and handled appeals. Thereafter, he became associated with another 
attorney, for whom he did everything: civil, criminal, tried some 

cases, worked on appeals. (183, 84) 

Judgment was not, therefore, improperly entered against the de- 
fendant Rosen. "Generally speaking, a trial court may amend, correct, 
modify, or otherwise change its findings and conclusions before entry 
of judgment or decree, * * *." 89 C, J, S, 474. A presiding judge 
has inherent authority to effect any change in findings and conclu- 
sions and judgment based thereon until the determinations become a 
court recard, signed and completed, and entered as such, State of 
North Carolima v. Carr, 264 F. Supp. 75 (W. D. N. C. 1967), appeal 
dismissed 386 F.2d 129 (4 Cir. 1967). "Generally, when a District 
Court acquires jurisdiction over the parties and the subject matter 
of a case filed in its court, such jurisdiction continues, in the ab- 
sence of statutory enactments to the contrary, until final disposi- 
tion of the cause. * * * Until the entry of its judgment disposing 
of the litigation, such court has the inherent power to correct any 
error of its own which it may have previously made in its handling of 
the case." Cohn v, United States, 259 F.2d 371, 376 (6 Cir. 1958). 

In Rice v. Simmons, 53 A.2d 587, 590 (Mun. App. D. C. 1947), the 
court says: 


"Until a trial judge. sitting without a jury, makes a for- 


mal cecision or finding which is entered in the minutes and 


21. 


docket of the court, we believe that he has complete au- 
thority to change or amend any informal or tentative de- 
cisions he may have made during the progress of the tri- 
al, even to the extent of reversing them. This is true 
because up to that poirt the case * * * remains in the 


bosom of the court," 


POINT TWO: IN VIEW OF FRCP 52(a), JUDGE GAGLIARDI'S FINDINS OF 
FACT SHOULD NOT BE DISTURBED BY THIS COURT. 


In their brief (page 5), the defendants argue that the fee to 


be charged the client was to be $5,000 and costs (and ..ot $10,000 


and costs). They point to Rosen's testimony that the client had "in 


dica ed" to him "that part of the price * * * was that he had to 
make good some $5,000 worth of checks that his son Bennett had 
bounced on the firm." But defendants ignore the contrary testimony 
of the client, which was that the first 35,000 that he gave to Cohn, 
in October of 1971, was not in payment for his son's legal fees, 
(T65-18 to 23) The matter was one of credibility, as was all of the 
testimony on both sides of the case, the client vs, Rosen. The find- 
ings of Judge Gagliardi thereon should not be disturbed by this Court, 
FRCP _52(a) provides, in part: 
"In all actions tried upon the facts without a jury * * * 
the court shall find the facts specially and state sepa- 
rately its conclusions of law thereon, * * * Findings of 
fact shall not be set aside unless clearly erroneous, and 
due regard shall be given to the opportunity of the trial 


court to judge of the credibility of the witnesses." 


In Wilson v. United States, 229 F.2d 277, 279 (2 Cir. 1956), 
this Court says: 
"% * * But the trial judge, who saw and heard the witnes- 
ses, had discretion to disbelieve all the testimony to 
that effect. We cannot revise his evaluation of the wit- 
nesses' credibility, for the ‘demeanor evidence’ has es- 


caped our scrutiny." 


When the trial judge has seen the witnesses, and in so far as his 
findings depend upon whether they spoke the truth, the accepted rule 
is that they "must be treated as unassailable." United States v, A- 


luminum Co, of America, 148 F.2d 416, 433 (2 Cir. 1945). In Vaccaro 


v. Alcoa Steamship Company, 405 F.2d 1133, 1138 (2 Cir. 1968), this 


Court says: 


nm w« * A fair reading of Judge Cooper's opinion reveals 


that he merely accepted plaintiff's version of the facts. 


To do so was not error within the meaning of Fed.R,Civ,P, 


52(a)." 


"(E)xcept in the most extraordinary circumstances, the deter- 


mination of the triers of fact on questions of credibility must be ac- 


cepted." N. L, R. Be v. Local 3, International Bro. of Elec. Wkrs., 
562 ¥F.24 232, 295 (2 Cir) 1966). 
CONCLUSION 
It is therefore respectfully urged that the judgment below be, 
in all respects, affirmed. 
Respectfully submitted, 


S. M. CHRIS FRANZ3LAU, Sd yp lied 
Of Counsel. SAM WEISS 


Attorney for Plaintiff-Appellee 
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ROY M. COHN, being duly sworn deposes and says: 
I am a member of the firm of Saxe, Bacon & Bolen, 
attoracy. for appellant and make this affidavit in support of 


appellant's motion for an order permitting the filing of 


appellant's brief and appendix. 


As will be demonstrated below, appellant has been 


deprived of his right to have his appeal considered by this 


court on the merits, through no fault of his own or of his pre- 


scent cornsel. 


Appellant, a certified public accountant, stands 


ee 


convicted after a trial by jury of various counts of an indict- 


nent cho~qing the use of intcrstate commerce to effect a Ssec 


* ° 
en? 


to GC fcoed rolating to seeuritics and the dolivery a3c oc 


bh) 
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On November 11, 1971, appellant was sentenced to one 
year imprisonment on each of Counts 1-7, 9-13, 15, 16, 18-41 
and 44-47, inclusive, to run concurrently with each other. The 
, Sppeliant was fined $10,000 on Count 1 and $5,000 on each of 
oe 2 and 10. 
Appellant's Notice of Appeal was filed November 16, 
1971 by his attorney, Frederick Block. A copy of said Notice of 
Appeal is annexed hereto as Exhibit "A". 
-By order dated December 3, 1971, the Honorable Henry 
J. Friendly directed, among other things, that the record be 
“docketed on or before December 13, 1971;the brief and ferent 
of appellant be filed on or before January 13, 1972 and that if 
appellant's brief or appendix are not filed by the time dir- 
ected, the Clerk is directed to dismiss the appeal. Said order 
also noted that Frederick Block "is counsel of record" for 
appellant. A copy of said order is annexed hereto as Exhibit "B” 
. As tiesdveada, the record was timely filed. 
prior to January 11, 1972, an associate of my firm 
telephoned the Assistant U.S. Attorney in charge of this action | 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


attempting to chtain consent for an application for an extensior | 


| 


of time for the filing of appellant's brief and appendix. The 
Assistant advised that he would not consent thereto. 


Thereafter by Mction dated January 11, 1972, appellant 


\ 


moved for an order,pursuant to Ruld 26(b) of the Federal Rules 
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of Appellate p-occdure, enlarging the time within which to ee 
his appendix and brief from January 13, 1972 to February 24, | 
= 1972. A copy of said motion and my affidavit in support aceuer 
- dg annexed hereto as Exhibit "c", 

On January 13, 1972, Judge Friendly granted the motio 
permitting the filing of appellant's brief and appendix on or 
before January 28, 1972. Judge Friendly's order contained a 


direction that in default ereof the Clerk was to dismiss the 


appeal. 


Baring .Neither I nor my office was notified of this order. 


d 
In short, we did not know that January 28, 1972 was the deadline 


for the filing of appellant's brief and appendix. 


It is now known that the Clerk's office transmitted | 
said order to Frederick Block, notwithstanding the appearance | 
of my firm's name on the motion of January 11,1972. , Apparently 
Since lir.Block neither moved to be relieved nor was in fact 
relieved by this Court, the Clerk's office considered him to 

| be appellant's counsel, and mailed said order to him. 

Neither my office nor I ever reccived notification 


i! x 


| from Mr.Block as to the January 28, 1972 filing dato. 


| 
| 


" On February 3, 1972, Michael Rosen, Esq., an ulead i 


| “of my firm, vio had been with us less than one month, telephoned) 


the Assistant U.S. Attorney assigaad to this action to discuss 


the contents of tha Apnendix. Mr.Rosen learned at that time 
that tha appeal had been dismissed on January 26th. 


| | 
| 
| 

| | 
| Mx Rosen immediately, and in my absence, prepared | 
: 
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| 
\ 
a mcticn for <n order vacating the dismissal of the appeal. | 
| 
Mr.Rosen's affidavit in support of said motion is annexed hereto! 


as Exhibit "pD". 


On February 7, 1972, upon my return from Europe, I 

bee first advised of the dismissal of the appeal. After a 
thorough search of our office and interrogation of overyone 
employed thora, I wrote a letter to Judge Friendly (with a 
copy to the Assistant) stating that the order containing tho 
January 28th deadline was never received by us nor did Mr.Block | 
telephone to advise of same. I also stated that the brief and 

| «appendix would be filed that week. A copy of said letter is 


annexed hereto as Exhibit "E". é 


The very next day, (February 8, 1972) in my reply 


affidavit, I stated that the brief and appendix were in the 
hands of the pzinter and that we would be able to file them 


“almost immediately". A copy of said reply affidavit is iesielal 


| 


horeto as Exhibit "F". } 
| 


On February 9, 1972, after being advised by our 


_printer that the brief and appendix were roady to be filed, [f 


| 
{ 
| 
prepared a lctter to the Clerk of the Court (with copy to the 
‘ | 
U.S. Attorney) that the bricf and appendix were being filed, subr 
hereto as Exhibit "G". 
On February 22, 1972, nearly two weeks after the sub- 

mission of tho bricf and appendix to the Clerk, Judge Friendly 


denied our motion to vacate the dismissal of the appeal}. 


’ | 
ject to the Court's permission. A copy of said letter is a ; 
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justice and due process of law, this Court direct that the dis- 


missal of appellant's appeal be vacated and that the appeal 


be reinstated and considered on the Merits. 


Mo 
Gry MCS 
(J 


a erence AANA 


| 
| 
{ 
| 


Roy M. Cohn 


Sworn to before me this 


He — 
: day of March “1972 
{~~ 
he CHADLA foe 


MICHAEL ROSE / | 
ee MOTARY PUBLIC. So, . Paw York | 
| Ne 4] Ju44/Q5 | 
ie Qualified in Qucwas County | 
| f maiSSiwt Exeiros March JQ, Ww7? | 
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MICHAEL ROSEN, being duly sworn, deposes and says that; 


I am an associate in the firm of Saxe, Bacon & Bolan, 
mie ts sod ile Appellant herein, and I make this affidavit in 

support o£ a motion for an order vacating the dismissal of the 
appeal herein, wnich appeal was dismissed by the Clerk of the 
Court on January 28, 1972, and for an ordex pexmitting the 
appellant’ until repruary 24, 1972 to file his appendix and brief. 

Your deponent makes this affidavit instead of Roy »M. 
Cohn, counsel to this firm who undertook the responsibility oz 
orosecuting this appeal, since Mx. Cohn at this very instant that 
this afgfidavic is being dictated is unavailable. Because of the 


seriousness of tis application and the fact that your deponent, 


8 NC a em ae 


Euly: Me 
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no more than fifteen minutes ago iearned of the dismissal of the 


appeal and the dire circumstances that flow therefrom, I am 
taking the liberty of dictating and submitting this affidavit 
with the most urgent request that this application be granted. 

By motion dated January 11, 1972, Saxe, Bacon & Bolan 
as attorneys for appellant, moved this Court pursuant to Rule 
26(b) of the Federal Rules of Appellate Procedure for an order 
enlarging the time within which appellant may file his appendix 
and brief froin January 13, 1972 to February 24, 1972. A copy of 
Said motion and supporting affidavit is annexed hereto as 
Ennibit “A*', 

YOur deponent personally handed the motion papers to 
Mc. Daniel Fusaro, Clerk of the Court, on January 11, 197% 
Mr. Fusaro told your deponent that I would be advised as to the 
Court's disnosition on that motion. 

Up until 4:00 P.M, this afternoon, neither your 
VepoOncnk nox aayone else connected with Saxe, Bacon & Bolan has 
heard any word irom the Court concerning said motion. your 
deponent, together with Mr. Cohn, have been working on the 
preparation of the brief. At 4:00 P.M. this afternoon your 
deponent telephoned Assistant U. S Attorney Kelleher to Girccuss 
Stipulations concerning the contents of the appendix. Mr. Kelle 
expressed Surprise that I was calling concerning same and to.d m 
that appellant's appeal had been dismissed this past Friday for 
failure, to) cile a brier. 


Youx deponent immediately telephoned the office of thi 


Clerk of tne Court ana spoke to a Mr. Pitrisso, who advised that 


10a 13a 


indeed our wotion for an extension of time was granted by order 


o£ the Court dated January 13, 1972, but, however, notification 


to such effect was sent to Frederick Block, Esq., appellant's 


prior counsel, 

Your deponent states to this Court that this office 
was never notified by Mr. Block of the receipt of such order and 
had no knowledye that the motion was granted and to what date the 
Court extended Appellant's time to file his appendix and briaf, 

Your deponent cannot stress sufficiently enough the 
shock felt as this affidavit is being dictated. your deponent 
represents to this Court that in his humble opinion significant 
points in favor of a reversal of the judgment of ialbtetilana achiral 
in this case. To deprive appellant of the Opportunity to present 


these points to your Honorable court, through no fault of his own, 


| would be a great miscarriage of justice, 


Your deponent humbly requests that this Court vacate 
Chu dismissal of this appeal and permit appellant until 
wenruary 24, 1972 to gile his appendix and brief. 


Your deponent wishes to personally apologize to this 


Nonorable Court for any inconvenience this matter may cause, 


Yai 


MICHAEL ROSEN, 


'Gworn to before me this 


Sra cny Of Pebruary,) 2972), 


peers en ee 
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ROY M. COE’, boing duly sworn, deposes and says; 


I am a momber of the firm of Saxe, Lacon & Bolen, 
attornoys for the appellant herein aad make this affidavit in 
reply to the affidavit of unitad States Attornoy John J. Kdlloher 


submitted in opposition to appallant's motion for an ordor 


vacating the diomissal of the appeal herein, and roceived today, 
February 8, 1972, following the delivery of our letter to the 
Chiof Judge, with copy to Mz. Kellcher. 

The position takan by the Asuistant District Attorney 
in opposition to this motion is disappointing. Te oppose @ con- 
victed citizen's right to havo his appoal considered by the Court, 
espacially when the dismissal of such appeal was caused through 
inadvertence, not attributable to appollant or appellant's prescat 


counsel, soems an inequitable position. 


Ext ©. 
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T set the record straisht, I have carefully checked 
our entire office and have spoken to everyone employed here con- 


cerning the possible receipt from the prior counsel, Mr. Block, 


of the Order of the Court granting our motion and providing for 


an extension of time to file the appellant's appendix and brief, 
which was mailed to him. No such order has been locatad in this 
office and everyone to whom X spoke is cartain that no such ordar 
was ever received by us from appellant's prior counsel. Further- 
more, appellant's prior counsel did not telephone this office 
concerning receipt by him of Buch oxder, or to the effect he was 
sending it to us, or to inquire if wo had raceived it despite 
the obvious urgency of this macter. 

At the instant this affidavit is being dictated, 
appellant's brief and appondix have beon delivered to the printor, 
and we shall be able to fila thom almost immodiately, and to 
argue the appoal at any early date fixed by this Court. 

It io wost respectfiuliy requested that, in vicw of all 
the circumstances hercin, that this Court grant appellant's 


motion to vacate tho dismissal of this apveal. 


ROY M,. COLN 
Sworn to before mo this 


Sth day of February, 1972. 
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ROY M. COHN, being duly sworn, deposes and Says 3 | 

I am a member of the firm of Saxe, Bacon & Bolan, | 

| 

attorneys for the appellant here’~. and I make this affidavit in 
“support of appellant's motion seeking reargument of his motion 


for an order vacating the dismissal of the appeal herein. 


It is respectfully submitted that the court may have 


| 
| 
| 


tivoked tie fact that appellant's brief and appendix were 
4icd with the Clerk of the court on February 9, 1972 subject, of | 
course, to the court's granting leave permitting the filing there 
oc. Tae U. S, Attorney was similarly served with the requisite 
copies of the brief and appendix on said date. A copy of my 
letter to the Clerk of the Court transmitting wide brief and 
\ppendix is annexed hereto as Exhibit A. 


In view of the fact that appellant's brief and appendix 


vere filed more than two weeks ago and particularly in view of 


ee Ee ae See eae eee 


wnat we believe to be the substantial nature of this appeal, we 


eee (Gidea a na Mpailant > (Ne 


eo 


heretofore made and permit tha consideration of the appeal on the 


neritsa, 


Sworn to before me this 


34) 


1 \9- day of Februaiy, 1972. 
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Notary Public 
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Mr. Milton Raffer [{#75280-158 E- 


PrP. ©. Box fc00 
Lewisburg, Pennsylvania 17837 


Dear Milton:-= 


I have your letters and 


Ex “/ 


x} 


am go- 


ing over your papers with Mike Rosen in 


some detail next week to see the p 


eourse of action. 


roper 


PLAINTIFF 


ee eens 


We will certainly take some action. 


I am considering writing to Judge 


concerning early parole. 


We will keep you posted. 


Sincerely, 


y 


Cannell 


ROY M. COHN 


RMC:at 
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INITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


MILTON M, RAFFER, 


Plaintiff-Appellee Civil Action 
-against- : AFFIDAVIT OF MAILING 
ROY M, COHN, THOMAS A, BOLAWN, SCOTT Docket No. 75-7692 
E. MANLEY, DANIEL J. DRISCOLL, ; 


MELVYN RUBIN, MICHAEL ROSEN AND 
HAROLD L. SCHWARTZ, members of 
the law firm of SAXE, BACON & 
BOLAN 


Qe fendants-Appellants 


MARGARET C, MIKLAS, of full age, being duly sworn 
according to law, upon her oath, deposes and says: 

1. I am a secretary with the law firm of 
Franzblau, Falkin & DiMarzio, attorneys for Plaintiff in the 
above captioned matter, 

2. On March 31, 1976 I mailed in the post office 
Newark, New Jersey, by certified mail #161547, return, receipt 
requested, two copies of Plaintiff-Appellee's Brief to the 
law firm of RIPPA, LANG, NESCI & O'TOOLE, 271 North Avenue, 


New Rochelle, New York. 


MIKLAS 


Sworn and Subscribed to 
before me this 3lst day 
of March, 1976. 

} j } 
Nien Cio. 
STEVEN F, KAPLAN 
Attorney at Law of New Jersey 
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